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Muxoaa Eroposuu Illymuro

Kagpeapa npasocyaas

Kuiscokuii Hauionarvruil yrisepcumem
imeni Tapaca Illesuenka

Kuis Yxpaina

AOKA3HU B KPUMIHAABHOMY IMPOBAIMKEHHI:
IMPOBAEMMU JOITYCTUMOCTI Y CYHACHHUX PEAIAX

AHoTaunis. YV cyvacnux ymosax ooxasu 6 ingpopmayitino-nizHasaibHOMy KOHMEKCMI MONCHA
po3enA0amuy K C80EPIOHUN MICIOK Mid I0PUCMAMU-O0CTIOHUKAMU (CAi0uUll, npoKypop)
i docnioacysanoio 6 konmexcmi eumoe cmammi 91 Kpuminanvnozo npoyecyaibHo2o K0Oexcy
Yrpainu nodicio mumnynoeo. Lle nog’azano 3 mum, wo 3a 00nomo2o10 00Ka3ie cmoponu 3i 3mic-
my i0eanbHux i MamepianibHux cioié nooii MUHYL020 8U000YEaomb NOMPIOHY iM iHgopmayiro,
3 AKoi hopmyroms nio nosuyitinuil inmepec npoyecyanvhe 3uanus. Tomy ocnoena mema po6o-
mu noJAeae y npo8edeHHi KOMNIEeKCHO20 aHALI3y IHCMUmyny Oonycmumocmi 00Kasie y Kpu-
MIHATbHOMY NPOBAONHCEHHT Ha mepumopii YKpainu 3 ypaxyeanuam pepopmy8anus 6imyuu3Hs-
HO20 3aKOHO0A6CMEA MAa NPAso3acmoco840i npakmuxu. s 00caecHenHs nocmaenenoi memu
BUKOPUCMAHT 3A2AIbHOHAYKOGI MEMOoOU Mma NPUtiomu 30Kpema maxi k. memoo 0iaieKmuiHo-
20 NI3HAHHA, MeMOO MOOeNI08ANHA; NOPIGHANLHO-NPABOGUL MEMOO, YOPMANLHO-T02IUHUL
MemoO; CMamucmuyHull Memoo; Memoo 10pUOUKO-mMexXHIuHo20 ananizy. A6mopom koncmamo-
8AHO, WO HOPMU YUHHO2O0 3AKOHOOABCHBA, AKUMU 8PE2YIbOGAHO OONYCMUMICMb 00KA31E,
00'ekmueno demepminyrOms iHWi NPOYECYALbHi IHCMUMYmMu 00Cy008020 NPOBAONCEHHS.
YV 36'a3xy 3 yum, oyinrorouu inmespamunull NAUE IHCIMUMYMY 0ONYCIMUMOCMI HaA npoyec 00-
Ka3y8aHHsl, CJII0 KOHCMAMY8amu 1020 HeglONOBIOHICMb CYYACHOMY PIGHIO 3A2P03 eKOHOMIYHILL,
HayioHAIbHIL besneyl y Ui Kibep3nouuHHOCMI, OPeaHi308aAHUX POPM eKOHOMIUHOT 3710-
yuHHOCMI ma enimapnoi xopynyii. ¥ cmammi apeymenmosano, wjo cy4acHuil KpUMIHATbHUL
npoyec 3 61ACMUBUM TIOMY THCIMUMYMOM 0ONYCIMUMOCHI He 00360€ eheKMUBHO 3axXuuamu
HayionanvHi inmepecu Yxkpainu ma npasa nio0uHU, 3aKPINieHi Y MIHCHAPOOHO-NPABOBUX
30008 SI3AHHAX, 635MUX HA cebe Haulow Oepicasoro. Biomak, cyuacna eeononimuuna obcma-
HOBKA Ma €8POIHMEPAYIUHT NPACHEHHA HAWLOT 0epAHCcasU GUMAAlomyb 3MIHU KPUMIHATbHOT,
KPUMIHAIbHO-NPOYECYAbHOT NONIMUKU MA 8IONOBIOHO20 NPABOBO20 PE2YNI0BAHHS, KL NOBUHHI
cmamu npagoeUM iIHCIMpPYMEHMapiem Ha Wasaxy 00 nO00AanHs npobiem y cepi donycmumoc-
mi 00Ka3ié ma 3abe3nedenti epeKkmugHO20 3axXUcmy npag JHOUHY Mda 2POMAOSTHUHA.

Kuro4oBi cyioBa: 3axuct mnpas JIFOIMHU, €BPOIHTErpallis, peopMyBaHHs 3aKOHOIABCTBA, J10-
CYJIOBE PO3CIIiTyBaHHS, CYJOYNHCTBO.
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EVIDENCE IN CRIMINAL PROCEEDINGS:
ADMISSIBILITY ISSUES IN MODERN REALITIES

Abstract. In modern realities, evidence in an information and cognitive context can be re-
garded as a kind of bridge between investigating lawyers (investigator, prosecutor) and the
event of the past, investigated in the context of the requirements of Article 91 of the Criminal
Procedure Code of Ukraine. This is connected with the fact that, with help of the evidence, the
parties, judging from the content of the ideal and material traces of the event of the past, can
obtain the information they need, from which they form the procedural knowledge according
to their positional interest. Therefore, the main purpose of the paper is to conduct a compre-
hensive analysis of the institution of admissibility of evidence in criminal proceedings in the
territory of Ukraine, with consideration of the reform of national legislation and law enforce-
ment practice. To achieve this purpose, common scientific methods and techniques are applied,
namely: the method of dialectical cognition; modelling method; comparative law method;
Aristotelian method, statistical method; method of legal and technical analysis. The author
states that provisions of the current legislation, which regulate the admissibility of evidence,
objectively determine other procedural institutes of pre-trial proceedings. In this regard, while
assessing the integrative impact of the institution of admissibility on the process of proof, it
should be noted that it does not correspond to the current level of threats to economic, na-
tional security in the form of cybercrime, organized forms of economic crime and elitist cor-
ruption. The article argues that the modern criminal process with its inherent institution of
admissibility does not effectively protect the national interests of Ukraine and human rights
enshrined in the international legal obligations undertaken by our state. Therefore, the current
geopolitical situation and European integration aspirations of our country demand changes
in criminal offense, criminal procedure policy and appropriate legal regulation, which should
become a legal toolkit on the way to overcoming the issues of the admissibility of evidence and
ensuring the effective protection of human and citizen rights.

Keywords: protection of human rights, European integration, reform of legislation, pre-trial
investigation, proceedings.

INTRODUCTION

In conditions of the development of legal democratic state institutions in Ukraine,
the basic rules governing the inadmissibility of the use of evidence in criminal pro-
ceedings, which was obtained in violation of the law, are the rules enshrined in the
provisions of the Criminal Procedure Code of Ukraine. It should be emphasized
that such evidence refers to materials — verbal and written messages from persons,
as well as things (objects and documents) obtained by the court and parties with

203



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 3, 2019
L ]

application of the proper legal procedure, the use of which is necessary to establish
the facts and substantiate procedural decisions in criminal proceedings'.

In the territory of our country, the current criminal procedure law, despite the es-
tablishment of specific grounds for rendering the evidence as inadmissible, provides
rather vague guiding criteria for decisions regarding the exclusion of inadmissible
evidence [1]. Such an approach, by its essential content, does not provide for an ap-
propriate assessment of the violations of criminal procedure law upon collecting evi-
dence in terms of its materiality (fundamentality), thereby allowing the exclusion of
the evidence obtained on formal grounds of inadmissibility, thereby minimizing the
possibility of protection of the rights and legitimate interests of the victims of crime
[2]. In addition, the current legislation contains no rules that would establish the forms
of reaction to a decision on rendering the evidence as inadmissible, which gives rise to
a rather contradictory investigative and judicial practice.

With regard to the theory of criminal proceedings, the subject matter selected for
the article is considered to be one of the most relevant, proceeding from the fact that
the evidence is directly related to the exercise of the rights and freedoms of the indi-
vidual. It should be highlighted that the institution of admissibility of evidence is not
its formal regulation, the features of consolidation in the legislation produce a significant
impact on justice in general, and the admissibility provisions are an indicator of the
democratization of the judicial procedure and society, the attitude of the state towards
the rights and freedoms of the individual.

In the context of intensification of the processes of scientific and technological
progress and evolution of crime, the notion of admissibility of evidence is of particular
theoretical and practical importance. To solve a crime, to justly punish a guilty person
in the course of the investigation of each criminal case, it is crucial to correctly establish
all the circumstances required to solve the case [3]. Furthermore, the legally established
objectives of a criminal trial can only be ensured when law enforcement agencies es-
tablish the truth in a criminal case [4]. In turn, the property of admissibility of evidence
is crucial, provided that the immediate task of the said attribute is to protect the rights
and legitimate interests of citizens. Admissibility is the most important guarantee against
the unjustified criminal prosecution of citizens.

The theoretical issues relating to the subject matter of the research are considerably
addressed in the criminal process, but at the same time many variations in doctrinal
approaches to the same issues arise, demanding their mutual agreement. A specific
stance on the research of issues of the theory of evidence in the science of criminal
process is explained by the fact that among scientists there is a universally accepted
postulate — knowledge of issues of evidence and proof in the criminal process provides
knowledge of the criminal process itself [5]. This fact gives rise to a constant increased

! Criminal Procedure Code of Ukraine: Law of Ukraine (2012, April). Retrieved from https://zakon.
rada.gov.ua/laws/show/4651-17.

@
204



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 3, 2019

interest in this issue among many authors who consider various aspects of the theory
of evidence in their work. At the same time, scientific developments connected with
the admissibility of evidence in criminal proceedings appear to be some of the most
relevant [6—8]. The main problematics of the doctrine of evidence at the modern stage
of qualitative reform of national legislation and European integration are issues of
admissibility of evidence, criteria for the use of evidence, in the presence of which
violations of the law of evidence can be applied, and which violations require its
obligatory exclusion from the collected material base [9].

In consideration of the foregoing, the purpose of the paper is to conduct a compre-
hensive analysis of the institution of admissibility of evidence in criminal proceedings
in the territory of Ukraine, factoring in the reform of national legislation and law en-
forcement practice. In accordance with the stated purpose, the following research objec-
tives were outlined: 1) to disclose the concept of procedural evidence and their meaning;
2) to analyse the admissibility of evidence in criminal proceedings; 3) to identify the
main issues connected with the admissibility of evidence in criminal procedural law
and develop proposals for its improvement.

1. MATERIALS AND METHODS

The methodology of the research is based on a set of general scientific methods
and techniques applied in legal science. Upon the research, the method of dialecti-
cal cognition facilitated the proper analysis of the nature, concept and significance
of the admissibility of evidence in criminal proceedings. With help of the simula-
tion method, the rules of admissibility of evidence in criminal proceedings were
examined, their issues were identified. Substantial features of admissible evidence
that distinguish them from other admissible evidence were identified with help of
the comparative law method. The Aristotelian method ensured the analysis of the
legislation, which defines the theoretical and legal grounds of admissible evidence
procurement in criminal cases. The statistical method and the method of legal and
technical analysis enabled the formulation and submission of proposals for improv-
ing the provisions of criminal procedure legislation governing the legal relations in
the field of evidence and proof.

The theoretical basis of the research consists of scientific works in the field of na-
tional science of criminal process, criminal law, other branches of law, criminalistics,
philosophy, logic, other sciences, as well as monographs, abstracts and thesis, scien-
tific articles and other theoretical materials covering certain aspects of the object and
subject of research.

The method of analysis allowed to determine that the institution of admissibility of
evidence takes a special place in the structure of criminal procedure law and theory of
evidence. In fact, it acts as the quintessential form of criminal justice, moreover, the
admissibility of evidence in the domestic scientific paradigm is reasonably identified
with the legitimacy of the entire procedure of proof. Admissibility determines the ef-
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fectiveness of the prosecution and the level of protection of the rights and freedoms of
participants in the trial, delineates the legitimate and illegal actions of the participants
in the proof, establishes a balance of public and private interests during the pre-trial
and judicial proceedings.

Despite the considerable number of scientific works and the increased interest in
the problematics of the law of evidence in criminal proceedings, many matters concern-
ing the admissible evidence in criminal proceedings, both doctrinal and purely applied,
remain debatable or completely unsettled. In addition, the vast majority of scientific
research is based on pre-existing legislation, and consequently, they have not and could
not have taken into account the changes related to the new paradigm of criminal pro-
ceedings.

2. RESULTS AND DISCUSSION

In modern realities, evidence, in an information and cognitive context, can be re-
garded as a kind of bridge between investigating lawyers (investigator, prosecutor)
and the investigated event of the past in the context of the requirements of Article 91
of the Criminal Procedure Code'. This is connected with the fact that through evi-
dence, the parties, from the content of the ideal and material traces of the events of
the past, procure the necessary information, which is further formed into procedural
knowledge according to positional interests — factum probans and factum proban-
dum.

Contextually, the legal concept of "procedural proof™, if it is to be considered as a
single whole, is justifiably correlated, both in everyday life and in doctrine, first of all,
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with such concepts as: “argumentation”, “information”, “data” (factual data), “proce-
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dural steps of evidence procurement”, “proof”, “argument”, “document”, “means of
persuasion”, “knowledge”, “interpretation”, “information”, “objects”, “things”, “inves-
tigative actions”, “facts” and more. All of them are quite prudently and justifiably ap-
plied by the interested disputants in various practical situations of human activity as a
means of justifying (proving) a certain statement. Therefore, it is also prudent to assume
that the meaning of the term “procedural (legal) evidence” cannot be reduced to any of
the above, as, for example, this was done by the legislator in paragraph 1 of Article 84
of the Criminal Procedure Code of Ukraine?, where its definition is built on the use of
a single concept of "actual data".

To clarify the content of doctrinal approaches to the interpretation of the concept
of “procedural proof”, it would be appropriate to refer to the most generalized, proposed
by V.P. Hmyrko, procedural wording — “the composition of criminal and judicial proof”,
within which, according to the methodological scheme of “many knowledge”, the
knowledge on the “proof”, accumulated in modern procedural science and practice, is

' Criminal Procedure Code of Ukraine: Law of Ukraine (2012, April). Retrieved from https://zakon.
rada.gov.ua/laws/show/4651-17.
2 Ibidem
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configured. The above wording, as a purely practical and methodical means of proof,
may consist of the following four interconnected segments (blocks), each of which
having its own inherent functionality in its composition.

The regulatory and procedural block covers the function of a regulatory filter de-
signed to ensure that materials meet the requirements of legislative standards relating
to the conditions, means and procedures of forming materials and putting them into
circulation of evidence.

The information block covers the implementation of its function of providing the
court and the parties with information as the starting material for the formation of
procedural knowledge — facts of evidence. The information block consists of two ele-
ments: 1) information, as the composition of records, actual data obtained as a result
of investigative (search) actions; 2) sources of information — persons, as well as vari-
ous things, as the results of their activity, which become necessary for the court and
parties due to their properties, condition, characteristics, time and place of their pro-
duction (occurrence).

The judicial interpretation block deals with the possibility of using material pro-
duced in court as criminal judicial evidence for the purpose of proof. In particular,
materials collected (generated) by the parties in the context of a pre-trial investigation
as an independent legal activity should only be transformed into judicial materials fol-
lowing the results of their critical examination. As the court determines the admissibil-
ity of materials as their sole legal characteristic, it must proceed to the interpretative
part of handling them, addressing the issues of pragmatic nature — their belonging,
reliability, weight, persuasiveness and importance of materials for the parties, as a result
of which is the information transforms into knowledge and the materials — into court
evidence. It is worth agreeing that all evidence constitutes proceedings materials, but
not all materials can be accepted as evidence.

The fact-finding block establishes the sought subject matter facts of proving a par-
ticular procedural decision, such as a sentence, through criminal judicial evidence by
applying the logical proof procedure, and its components are: 1) factum probandum as
a logical thesis; 2) factum probans as a logical argument; 3) a legal conclusion on the
nature of the relationship between them (the basis for the legal question of the adher-
ence of evidence); 4) demonstration as confirmation by the parties of the logical se-
quence of the transition from the arguments to the thesis being proved in the context of
this connection [10].

Thus, the wording “composition of evidence” enables lawyers to view the evidence
as a coherent structure, while avoiding the “pars pro toto” logical error committed by
the legislator in paragraph 1 of Article 84 of the Criminal Procedure Code' by declaring

! Criminal Procedure Code of Ukraine: Law of Ukraine (2012, April). Retrieved from https://zakon.
rada.gov.ua/laws/show/4651-17.
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the evidence to be “factual data” — only one of the many possible interpretations of this
inexhaustible procedural phenomenon.

It can be concluded that, firstly, the theoretical concept of “procedural proof”, con-
structed by the doctrine, should cover with its content legal, linguistic, cognitive, psy-
chological, logical, informational and other possible aspects (parties), and, secondly,
in the purely practical plan, evidence must be considered as activity-related, that is, as
the fruits of the efforts of the parties and the court in its production (formation), rather
than naturalistic, that is, as ready factual data that need timely collection, verification
and evaluation for further use in proof.

The specified naturalistic approach to understanding procedural evidence, being
dominant in the Soviet doctrine of law of evidence, still retains a great ideological influ-
ence on the doctrines of post-Soviet countries. As S.A. Pashyn rightly points out in this
context, “... evidence cannot be considered in a naturalistic way: as a natural object, as
a thing in itself that has “properties” to be revealed only by the subject. Appropriateness,
admissibility, reliability, and sufficiency of evidence do not reflect the properties inher-
ent in the materials, but serve as the characteristics of the operations performed with
them and the reasons for their choice" [11]. Note that the outlined theoretical model
became the basis for the statutory definition of the concept of evidence in the “Funda-
mentals of criminal justice of the USSR and Union Republics™!, and subsequently
became consolidated in the Criminal Procedure Code of the USSR? (Article 65), where
they were interpreted as any factual data on the basis of which, in accordance with the
legally established procedure, the investigating authority, the investigator, the prosecu-
tor and the court establish the existence or absence of a socially dangerous act, the guilt
of the person who committed the act, and other circumstances relevant for the resolution
of the case. Such data is established by: the testimony of a witness, the testimony of the
victim, the testimony of the suspect, the testimony of the accused, expert's findings,
physical evidence, records of investigative and judicial actions and other documents
(Article 16). In paying tribute to tradition, Article 84 of the Criminal Procedure Code
of Ukraine’ defines the concept of evidence as follows: “Evidence in criminal proceed-
ings is the factual data obtained in accordance with the procedure established by this
Code, on the basis of which the investigator, prosecutor, investigating judge and court
establish the presence or lack of facts and circumstances that are relevant to the crimi-
nal proceedings and are subject to proof. Procedural sources of evidence are testimony,
physical evidence, documents, expert opinions”.

The interpretation of the definition of the concept of evidence based on the provi-
sions of the specified article provokes much debate, proceeding from the fact that it

' Basics of criminal proceedings of the USSR and the Union Republics. Retrieved from http://base.
garant.ru/6321209/.

2 Criminal Procedure Code of Ukraine: Law of the Ukrainian Soviet Socialist Republic (1960, De-
cember). Retrieved from https://zakon.rada.gov.ua/laws/show/1001-05.

3 Criminal Procedure Code of Ukraine: Law of Ukraine (2012, April). Retrieved from https://zakon.
rada.gov.ua/laws/show/4651-17.
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cannot cover all the essential aspects of this complex legal phenomenon [12—-14]. Fur-
thermore, the legislator fails to acknowledge the fact that evidence is, above all, a
product of legal activity in its formation, where logic, psychology, interpretation, and
critical reflection of the content of materials by lawyers come first. Therefore, V.D.
Spasovych was right in claiming that ... the issue of judicial evidence is not legal. It
belongs to the field of logic and anthropology ... it is rooted in philosophy, and must be
studied in a separate individual” [15].

The analysis of the content of paragraph 1 of Article 84 of the Criminal Procedure
Code of Ukraine also allows to conclude that the “investigative method of producing
evidence” is maintained in the law, as the investigators and the prosecutor are the first
ones to be mentioned among the participants in the formation of evidence. This implies
that, in accordance with the requirements of competitiveness (Article 22 of the Crimi-
nal Procedure Code of Ukraine), the materials produced by them are intended, first and
foremost, to provide the evidential needs of the accusative authorities, “volens-nolens”,
moving to the “evidentiary curb” the requirement of finding justificatory materials
provided for in Article 2 of the Criminal Procedure Code of Ukraine. Therefore, the
procedural law through the procedures of disclosure of materials by the parties to the
pre-trial proceedings (Article 290 of the Criminal Procedure Code of Ukraine), as well
as of the judicial review (Articles 342-364 of the Criminal Procedure Code of Ukraine)
compels the prosecution to enter into legal communication with the defence (the defence
counsel, the suspect, the accused, the victim, etc.), prompting them to mutually criticize
the materials they submit before the court'.

As aresult of such procedural transactions, the evidence of the parties, having gone
through the procedural furnace of litigation, becomes full-fledged judicial evidence as
a basis for the court to make legitimate and substantiated decisions on the merits of the
issues under consideration. Proceeding from this reasoning, Article 23 of the Criminal
Procedure Code of Ukraine, at the level of the criminal procedure fundamentals, estab-
lishes the requirement of direct examination of testimony, things and documents by the
court, and in part 2 of the same rule expressly states that “there can be no evidence in
information contained in testimony, things and documents that have not been the sub-
ject of a direct court examination, except the cases provided for in this Code”. The
legislator specifically emphasized the unconditional priority of the judicial method of
producing evidence over the investigator, establishing in part 4 of Article 95 of the
Criminal Procedure Code of Ukraine the rule that “a court may base its findings only
on testimony which it directly perceived during a court hearing. The court shall not
have the right to justify the court decisions or to refer to the testimony given to the
investigator, the prosecutor". Such emphasis is specifically placed on such an important
type of evidence as testimony so as to prevent, in the first place, the use of unlawful
interrogation methods at pre-trial proceedings.

! Criminal Procedure Code of Ukraine: Law of Ukraine (2012, April). Retrieved from https://zakon.
rada.gov.ua/laws/show/4651-17.
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Thus, in this matter, the legislator in the current Criminal Procedure Code of Ukraine
positioned itself very clearly and consistently, as the criminal process is not a mono-
activity, but consists of two independent and fundamentally different proceedings —
pre-trial investigation and judicial proceedings, which, despite the significant differ-
ences in purposes and methods of organization, also have an inherent common feature —
the necessity to rely primarily on evidence upon rendering appropriate procedural
decisions. Therefore, the presence of the concept of "proof" in these legal activities is
quite justified.

However, the fundamental difference between these two specifications of the ge-
neric concept of “proof” lies in the fact that in the pre-trial investigation, the proof is
presented by the materials individually obtained by the prosecution within the frame-
work of the inquisitorial way of their formation, and in the judicial proceedings, the
proof already constitutes the substantive content of the judicial means of its production,
conditioning the need for a competitive procedure of judicial examination of the mate-
rials provided by the parties. Furthermore, an analysis of the provisions of domestic
law of evidence suggests that there is a significant difference in the procedures for the
production of evidence. For example, in a pre-trial investigation, a certain part of the
materials may be formed on the basis of the results of the public (investigative) search
actions, and the rest — of the non-public (investigative) search actions, at the same time,
the law equates them. In particular, part 1 of Article 256 of the Criminal Procedure
Code of Ukraine states: “protocols for conducting non-public (investigative) search
activities, audio or video recordings, photographs, other results obtained through the
use of technical means, things and documents seized in the process, or copies thereof
may be used to prove them on the same grounds as the results of other (investigative)
search activities during the pre-trial investigation”.

With regard to the judicial proceedings, it can be stated that the Criminal Procedure
Code of Ukraine stipulates a special procedure for the formation of materials. For ex-
ample, Article 352 of the Criminal Procedure Code of Ukraine establishes the procedure
for questioning a witness in court (in particular, wearing them in, the order of interroga-
tion of prosecution witnesses and defence witnesses, rules of direct and cross-exami-
nation, participation in the interrogation of the victim, the civil plaintiff, the civil de-
fendant, their representatives and legal representatives, etc.). The mentioned plan also
refers to the existence of differences in the procedures of conducting such investigative
and judicial actions as the interrogation of the victim (Art. 353 of the Criminal Procedure
Code of Ukraine), investigation of material evidence (Art. 357 of the Criminal Procedure
Code of Ukraine), documents (Art. 358 of the Criminal Procedure Code of Ukraine),
audio and video recording (Art. 359 of the Criminal Procedure Code of Ukraine). At
the same time, in order to prevent possible loss of the probative value of the testimony
of the witness and the victim in view of the existence of a real threat to their life and
health, the law provides for a procedure of interrogation by the investigating judge in
court (depositing evidence). Thus, Article 225 of the Criminal Procedure Code of
L ]
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Ukraine establishes the order and procedure for interrogation of a witness, a victim
during a pre-trial investigation at the request of the prosecution (with provision to the
defence party of the right to be present at such interrogation) in situations of danger to
the life and health of the witness or victim, their grave illness, other circumstances that
may render their interrogation in court impossible or affect the completeness or accu-
racy of their testimony.

At the same time, we should factor in that not all the material collected by the par-
ties in the course of a pre-trial investigation can be recognized as judicial evidence
based on the findings of their investigation in court. This conclusion follows from the
content of paragraph 2 of part 3 of Article 374 of the Criminal Procedure Code of
Ukraine, which states that the sentencing analysis contains evidence to confirm the
circumstances established by the court, as well as the motives for disregarding particu-
lar evidence. This is conditioned by the fact that the materials obtained in the pre-trial
investigation are intended to be used only for adjudication during pre-trial proceedings,
so they will only be credible and convincing to the parties but remain plausible and
unpersuasive to the court. Such an interpretation allows to draw attention to the proce-
dural dynamism of proof as a purely legal phenomenon, the formation of which as a
material begins upon pre-trial investigation and ends in a court hearing involving the
parties to the prosecution and defence before an impartial court, where it is transformed
from a material to a criminal judicial proof.

In this context, particular attention should be paid to such aforementioned attribute
of evidence in criminal proceedings, as its admissibility. Admissible evidence used in
a criminal case is one of the key points in the court's proper determination of the le-
gally relevant circumstances of the case, and in the end, the achievement of the objec-
tives of justice [16]. In each criminal case, the court investigates and evaluates the
evidence and concludes that it is admissible [17]. It is noteworthy that during the pre-
trial investigation it is possible to refer to admissibility only as a means of self-control
of the parties over the collection of their factual material. Extracurricular activities of
persons who are future participants in a criminal case are unilaterally conducted and
are only a preparation for bringing to court and ensuring the standard of admissibility.

The admissibility standard is a legalized and validated set of requirements for a
form of evidence that substantiates its content [18]. Compliance with the admissibility
standard makes information and its medium a "means of proof" suitable for use by a
court to establish legal facts in a criminal case. This standard is formed by the require-
ments for the admissibility of actions of the parties (to court and out of court) to procure
information that is derived from prohibitions expressly enshrined in law. There are two
elements to be distinguished in the admissibility standard: a) positive, which is associ-
ated with the formation of factual evidence; b) negative, which renders the material
obtained by the party in the case as inadmissible. This standard is considered by scien-
tists from two standpoints. According to the first, the standard of admissibility is the
driver of competition, competitiveness, equality in proving the truth [19]. Proponents
@
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of the other approach believe that such a standard is a means of preserving the mo-
nopoly of the state in the face of the judicial and investigative power to establish an
“objective truth” [20]. Proceeding from the foregoing, it is advisable to propose an
original interpretation of the term “admissibility”, under which it is necessary to under-
stand the form of the existence of evidence (information) in criminal proceedings.

It is also prudent to address the problematic issues connected with the theoretical,
legislative and enforcement aspects of determining the admissibility of evidence and
their relevance in criminal proceedings. An analysis of judicial and investigative mate-
rial indicates that a substantial part of complaints on violations of lawfulness during
investigations, including unilateralism, incompleteness of proof, are not properly per-
ceived by public prosecutors and judicial review officials. As a consequence, complaints
are resolved with delay in the judicial and control stages, with a considerable part of
them reaching the European Court of Human Rights. The need for a comprehensive
analysis of the nature and content of the set of regulations that form the procedural form
of “admissibility” and synthesis based on the results of the research, the modern concept
of admissibility of evidence in criminal proceedings is conditioned not only by the is-
sues of judicial practice, but is also reasoned by the stagnation of legal science in this
aspect [21]. One of the reasons for the problematic situation is the insufficient develop-
ment of the fundamentals of attributes of admissibility of criminal procedure evidence
at the level of theory and methodology of cognition.

In the science of criminal proceedings, there are various interpretations of the
admissibility of evidence, which often do not contribute to the correct and proper
clarification of the essence of this category. Equally ambiguous are the provisions of
the current Criminal Procedure Code of Ukraine regarding the admissibility of evi-
dence. Particularly critical are the rules of criminal procedure legislation that use the
term “inadmissible evidence”. In our view, the designation of evidence as “inadmis-
sible” contradicts the methodological basis for understanding the essence of the cat-
egory of “proof” itself. The appearance and existence of evidence in criminal proceed-
ings is possible due to the actual result of the establishment of the special features that
characterize the evidence. Evidence cannot be combined with terms such as “inadmis-
sibility” or “inaccuracy”. The above indicates the need to improve the rules of the
current Criminal Procedure Code of Ukraine, which are related to the admissibility of
evidence.

Apart from the legal issues of admissibility of evidence (uncertainty of the regula-
tory mechanism for regulating the attribute of admissibility of criminal procedural
evidence, its verification and evaluation, inconsistency of the applied standard of this
procedural institution of legal reality), the reasons of methodological and ethical nature
should be outlined. Today, the urgency of the researched subject matter is exacerbated
due to the context shift: the tendency for its transfer from the legal plane to the political
and economic one has emerged. The conceptual organization of the admissibility insti-
L ]
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tution ultimately has ethnosocial, religious determination. In this regard, it should be
noted that the role and significance of the doctrine of human rights and freedoms, as a
more important part of the ethical paradigm of the West for the admissibility of crimi-
nal procedural evidence in the domestic science of criminal proceedings, remain un-
derstudied. At the same time, according to some domestic experts, such aforementioned
phenomenon is negative for criminal justice reform in general [22]. It is necessary to
agree with this thesis, moreover, archaic approaches to pre-trial investigation, gathering
of evidence — must be eradicated on the way towards the European integration of our
country and ensuring the proper protection of human rights.

CONCLUSIONS

Evidence is the core of all criminal procedural law, it defines the type of process. Fair
trial standards are a general legal framework for formulation of legal requirements
for the proper procedure for the production of judicial evidence. In the structure of
the law of evidence itself, a special place is taken by the institution of admissibility
of evidence — a system of requirements for the form of evidence that determines its
procedural suitability for proof. In a certain way, the level of development of the
institution of admissibility of evidence is a measure of the development of the entire
criminal process of the state.

The controversy over the legal significance and possible limits of the use of the
results of procedural, operational and search, and similar cognitive activity in criminal
proceedings does not lose its relevance. Borderline and dogmatic attitude of a consider-
able part of processualists towards the concept of admissibility of evidence (partially
embraced by the legislator as well) equally impedes the effective application of results
of criminal intelligence, administrative and "other procedural" activity (including the
activity realized by the defence counsel) in criminal proceedings to establish the truth
of the case. Within the framework of the research, inter alia, the block structure of the
“composition of criminal and judicial proof” proposed by V.P. Hmyrko was supported,
and the substance of the procedural evidence in the criminal proceedings was deter-
mined. The author’s definition of admissibility of evidence in criminal proceedings was
also proposed.

An analysis of the provisions of current legislation governing the admissibility of
evidence provides grounds for concluding that they objectively determine other proce-
dural institutes for pre-trial proceedings. In this regard, assessing the integrative impact
of the admissibility institute on the process of proof, it should be noted that it does not
correspond to the current level of threats to economic, national security in the form of
cybercrime, organized forms of economic crime and elitist corruption. Thus, the mod-
ern criminal process with its inherent instability of admissibility does not effectively
protect the national interests of Ukraine and human rights enshrined in the interna-
tional legal obligations undertaken by our state. Therefore, the current geopolitical
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situation and European integration aspirations of our country demand changes in
criminal offense, criminal procedure policy and corresponding legal regulation, which
should become a legal toolkit on the way to overcoming the issues in the admissibility
of evidence and ensuring the effective protection of human and citizen rights.
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